
 

 
 

 

 

 

 

  

 

 

 

 

Hong Kong Court considers test to be applied when 

appealing arbitral award on a question of law 
 

KK Cheung  
 
The claim 
 
In Chun Wo Construction & Engineering Co Ltd &  Others v The Hong Kong Housing Authority [2019] HKCA 369 the 
Court of Appeal had to consider which test should have been applied by the Court of First Instance (CFI) when 
deciding whether to grant leave to appeal an arbitral award on a question of law: the “obviously wrong” test (i.e. the 
decision of the arbitral tribunal was obviously wrong) or the “serious doubt” test (i.e. the question was one of general 
importance and the decision of the arbitral tribunal was at least open to serious doubt. The Court of Appeal held that 
the CFI had correctly applied the “obviously wrong” test, as the CFI was resolving a “one-off” question of contractual 
construction, which merely affected the rights and liabilities of the parties to the contract and was of no general legal 
interest. 
 
Background 
 
The Defendant managed housing estates and under 21 contracts with the Plaintiffs, the Plaintiffs were required to carry 
out works in the housing estates (Contracts). The works which formed the subject matter of this case involved 
replacement of sliding window hinges used to affix aluminum window sashes to window frames (Works).   
 
The Contracts contained a Schedule of Rates (SOR) pursuant to which the Works were to be valued. A dispute arose 
as to which rates should be applied and the dispute was referred to arbitration.  
 
The Plaintiffs contended that the Works should be valued by reference to Rates 1 to 3 (under the heading of “ironmongery 
and fittings to metal windows and doors”) and Rates 4 and 5 (under the heading of “repairs, etc to metal windows and 
doors”) in the SOR.   
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The Defendant contended that only Rates 1 to 3 were applicable and that parts of the Works alleged by the Plaintiffs to 
fall under Rates 4 and 5 were incidental to and covered by Rates 1 to 3. 
 
The arbitrator ruled in the Defendant’s favour.  
 
CFI Decision 
 
The Plaintiffs applied for leave to appeal the arbitral award on a question of law under section 6(1)(b) of Schedule 2 of 
the Arbitration Ordinance (Cap.609) (AO), namely whether on the proper construction of the SOR, the Works should be 
measured and valued under Rates 1 to 3 only, or under Rates 1 to 5 inclusive. 
 
Under section 6(4) of Schedule 2 of the AO, leave to appeal on a question of law is granted only if the Court is satisfied 
that:- 
 
“(a)   the decision of the question will substantially affect the rights of one or more of the parties; 
 (b)  the question is one which the arbitral tribunal was asked to decide; and 
 (c)   that, on the basis of the findings of fact in the award– 

 
(i) the decision of the arbitral tribunal on the question is obviously wrong; or  
(ii) the question is one of general importance and the decision of the arbitral tribunal is at least open to serious 

doubt.” 
 
The CFI Judge had found that criteria (a) and (b) were satisfied, but that (c) was not and refused to grant leave to 
appeal (Refusal Decision) because:- 
 
(1) The question of law was not one of general, since the award concerned the construction of specific provisions of 

the Contracts in the context of this one-off case, and had no binding effect on the general meaning of those 
provisions; 

(2) Therefore, the applicable test was whether the decision of the arbitrator was obviously wrong, and on the facts, 
it was not; and 

(3) Even if the question of law was one of general importance, the arbitrator’s decision was not “open to serious 
doubt”. 

 
Grounds of Appeal 
 
The Plaintiffs appealed to the Court of Appeal against the Refusal Decision on four grounds, namely:- 
 
(1) the CFI Judge had wrongly found that the question of law was not one of general importance, and had therefore 

wrongly held that the applicable test was whether the arbitrator’s decision was “obviously wrong” instead of “‘at 
least open to serious doubt”  

(2) the CFI Judge had failed to apply the correct test for whether the arbitrator’s decision was “at least open to 
serious doubt”  

(3) the CFI Judge had failed to apply the correct principles for contractual interpretation in construing the five Rates 
in the Contracts and had failed to give consideration to the “values” provided as part of the description of Rates 
1 to 5 against the overall purpose, relevant background facts and commercial common sense; and 

(4) as a result, the CFI Judge had failed to find that the arbitrator’s decision was “obviously wrong” or “at least open 
to serious doubt”  

 
Court of Appeal Decision 
 
The Court of Appeal dismissed the appeal, holding:  
 

• This was a “one off” situation and resolution of a “one-off” question of construction, which merely affected the 
rights and liabilities of the parties to the contract and would be of no general legal interest. It was a dispute “in 
which the general market and the Commercial fraternity has no interest”. The CFI Judge had therefore correctly 
applied the “obviously wrong” test.  
 

• The CFI Judge had considered both the “obviously wrong” test and the “serious doubt” test, as the Plaintiffs’ case 
was that they could satisfy both. Although the CFI Judge had adopted an incorrect approach for the “serious 
doubt” test (by requiring a strong prima facie case), unless the CFI’s Judge’s decision had been plainly wrong, 
this Court should not intervene. There was no ground for doing so here. 

 

• How a judge conducts the iterative process of contractual interpretation must depend on the context of the case. 
This was not a case where the judge was required to carry out the contractual interpretation afresh. She already 
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had the benefit of the analysis of a very experienced arbitrator (who was also a former High Court judge). The 
judge who presides on a leave application does not need to carry out the analysis afresh and is entitled to give 
weight to the arbitrator’s analysis. 

 
Comments 
 
This case illustrates the matters taken into consideration by the courts when deciding whether to grant leave to appeal 
an arbitral award on a question of law under section 6(4) of Schedule 2 of the AO. Whereas the first two criteria under 
section 6(4) are usually not controversial, the third one may cause the applicant difficulties. The Court of Appeal 
helpfully clarified the scope of the “obviously wrong” test and “serious doubt” test under section 6(4)(c) of Schedule 2 of 
the AO. The “obviously wrong” test will not be satisfied if the arbitrator “might be right”. It also clarified that, even if the 
“strong prima facie case” approach is no longer used for the “serious doubt” test, its threshold remains high. It is 
unfortunate that the Court of Appeal did not take the opportunity to provide guidelines to the CFI on what broader test 
should be applied in substitution for the “strong prima facie case” that had been applied under the now repealed 
Arbitration Ordinance (Cap 341). 
 
The Plaintiff argued that the CFI Judge had failed to undertake the requisite iterative process of contractual 
construction. In considering whether to give leave to appeal against an arbitration award, the Court of Appeal must be 
right that the Judge is not required to carry out the contractual interpretation afresh. However, the judgment only 
mentioned that the arbitrator had set out the detailed arguments of the Plaintiffs as to why Rates 4 and 5 should apply 
as well as the counter arguments of the Defendant and he gave reasons for rejecting the Plaintiffs’ arguments. It 
remains unclear what is the iterative process required to be applied and how the Court of Appeal arrived at the 
conclusion that it had been undertaken by the arbitrator. It is interesting to note that the same CFI Judge, in a decision 
subsequent to this Chun Wo one stated that the correct interpretation exercise should involve the Court undertaking a 
“unitary process, checking a putative meaning against the commercial context, the commercial purpose and 
commercial consequences” (See Maeda Kensetsu Kogyo Kabushiki Kaisha v Baur Hong Kong Ltd,  HCCT 4/2018, 
reported in our previous article). It appears that the Court of Appeal had not considered this passage (in particular the 
“unitary process” of interpretation adopted). As such, the law in this important aspect remains unclear. 
 
Moreover, a party lodging an appeal against an award should be careful when its question of law concerns the 
construction of non-standard terms. If this is the case, it is most unlikely that the Court will view the question to be one 
of general importance (unless the dispute involves an event which is considered not to be a one-off event), such that 
the party must satisfy the more difficult “obviously wrong” test. 
 
This case also reminds us that the Court of Appeal is unlikely to disturb the first instance judge’s exercise of discretion 
to refuse to grant leave, unless the judge’s decision is plainly wrong.  
 
In view of the difficult hurdles for bringing an appeal against an award, parties to an arbitration should bear the above in 
mind when assessing the cost effectiveness of such course, especially when the first instance judge has already 
refused to grant leave to appeal. 
 
 
 
 
 

When does the time limit for applying for leave to appeal an 

arbitral award start to run? 
 

Joseph Chung 
 
Often, parties wish to appeal to the Court if they are dissatisfied with an arbitral award. Sections 5 to 7 of Schedule 2 of 
the Arbitration Ordinance (Cap. 609) (New AO) together provide a mechanism for seeking leave to appeal to the Court 
against an arbitral award on a question of law, if the arbitration agreement was entered into before 1 June 2017 or 
provides expressly that those sections are to apply.1 

 
However, the application for leave to appeal must be made promptly, as there is a statutory time limit for doing so.  

                                                 
1 Section 100 of the New AO provides that Schedule 2 will only automatically apply to a domestic arbitration agreement 
entered into before the commencement of the New AO (i.e. 1 June 2011) or within 6 years after its commencement. If 
parties enter into an arbitration agreement on or after 1 June 2017, they must expressly opt into sections 5 to 7 of 
Schedule 2 of the New AO to have the benefit of those provisions, pursuant to section 99 of the New AO. 

https://www.deacons.com/news-and-insights/publications/when-will-the-court-give-leave-to-appeal-an-arbitration-award-on-a-question-of-law.html
mailto:joseph.chung@deacons.com
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While the time limit is clear, the question of when that time limit starts to run is, however, open to debate. 
 
Under Order 73, rule 5(2) of the Rules of the High Court (Cap.4A) (RHC) (Current O.73 r.5(2)):- 

 
“An application for leave to appeal on a question of law arising out of an arbitral award under section 6 of 
Schedule 2 to the Arbitration Ordinance (Cap. 609) must be made, and the originating summons or summons 
must be served, within 30 days after the award is delivered and, if there is a correction or interpretation of the 
award under section 69 of that Ordinance, the period of 30 days runs from the date on which the award with the 
correction made or interpretation given is delivered.” 

 
At the risk of stating the obvious, the 30-day time limit for making an application for leave to appeal against an arbitral 
award starts to run when the award is “delivered”. However, when is the award “delivered”? 
 
What do the authorities say? 

 
Before we examine the case authorities on the meaning of “delivered”, it should be noted that the Current O.73 r.5(2) is 
a product of amendments brought about by paragraph 12 of Schedule 4 in section 112 of Gazette No. 17 of 2010, as a 
result of the repeal of the old Arbitration Ordinance (Cap.341) (Old AO). The old O.73 r.5(2) before that (Old O.73 
r.5(2)) read:- 

 
“In the case of an appeal to the Court under section 23(2) of the Arbitration Ordinance (Cap. 341), the summons 
must be served, and the appeal entered, within 30 days after the award has been made and published to the 
parties…” 

 
With the above in mind, we can see why the Court referred to the Old O.73 r.5(2) when interpreting the meaning of 
“delivered” under the Current O.73 r.5(2). 
 
In Po Fat Construction Company Ltd v. The Incorporated Owners of Kin Sang Estate, HCCT 15 of 2013 (6 November 
2013), the Plaintiff Contractor sought leave to appeal against an award by Originating Summons, which later had to be 
amended as it failed to specify the questions of law which the Contractor sought to appeal against. The learned judge 
inferred that the Plaintiff filed an insufficient Originating Summons because it had to comply with the 30-day time limit, 
which ran from the date when the award was published by the arbitrator and available for collection (at §§10 and 11). 
 
In arriving at this conclusion, the learned judge stated that she saw no reason why “delivered” under the Current O.73 
r.5(2) RHC should be construed differently from “made and published” under the Old O.73 r.5(2) (at §9). Her view was 
that since “made and published to the parties” has been interpreted by the Court of Appeal in Kwan Lee Construction 
Co Ltd v. Elevator Parts Engineering Co Ltd CACV 127/1996 (14 November 1996) to mean “when the arbitrator informs 
the parties that the award has been made and is ready for collection, with or without the prior payment of fees”, 
“delivered” should be construed accordingly (at §9). 
 
Recently in Buda Pipe Rehab Eng Co Ltd v. CPC Construction Hong Kong Ltd HCCT 69 of 2018 (22 February 2019), 
this question was briefly revisited by the same learned judge and her view remained unchanged. There, the learned 
judge concluded that the date on which the award is amended and delivered under the Current O.73 r.5(2) is the day 
on which the award was “amended and published”, and thus the time limit started to run from that date (at §4). 
 
A case for an alternative interpretation of the Current O.73 r.5(2) 
 
With all due respect to the learned judge’s decisions in Po Fat and Buda Pipe, the meaning of “delivered” under the 
Current O.73 r.5(2) is arguably different from the meaning of “made and published” under the Old O.73 r.5(2). 
 
Firstly, no reason was given in either Po Fat or Buda Pipe as to why “delivered” under the Current O.73 r.5(2) should 
have the same meaning as “made and published” under the Old O.73 r.5(2). In Po Fat, the learned judge simply stated 
that she “saw no reason why” it should be otherwise, while in Buda Pipe she arrived at this conclusion without any 
explanation. 
 
In fact, there are reasons why “delivered” under the Current O.73 r.5(2) should have a different meaning to “made and 
published” under the Old O.73 r.5(2):- 

 
(1) Legal language, especially when used in statutory provisions, is precise and should not be changed without 

good reason. Thus, it is a principle of construction that one should not change the form of words unless one 
intends to change the meaning: see Hadley v Perks (1866) LR 1 QB 444 at 457. The change from “made and 
published” to “delivered” must have its underlying reasons. 
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(2) It should be noted that the words “deliver” and “delivered” also appear in sections 67(1) and 77(1) of the New 
AO respectively:- 

 
Section 67(1): “… (4) After the award is made, a copy signed by the arbitrators in accordance with 
paragraph (1) of this article shall be delivered to each party.” 
 
Section 77(1): “An arbitral tribunal may refuse to deliver an award to the parties unless full payment of the 
fees and expenses of the tribunal is made.” 

 
It is a usual presumption that a word should bear the same meaning throughout the same legislation: Clarke v. 
Kato [1998] 1 W.L.R. 1647 at 1659. While the Current O.73 r.5(2) belongs to the RHC rather than the New AO, 
the former is made to supplement the latter. Hence, the word “delivered” likely refers to the status after the 
award is handed over to the parties by some physical act, possibly after the payment of the arbitrator’s fees and 
expenses, rather than having the same meaning as “made and published” under the Old O.73 r.5(2). 

 
(3) The intention behind the use of the word “delivered” in the Current O.73 r.5(2) will be even clearer once 

reference is made to the Departmental Advisory Committee on Arbitration Law Report on the Arbitration Bill 
(February 1996) (DAC Report), which introduced the 1996 Arbitration Act (1996 Act).  

 
Under section 70(3) of the 1996 Act, any application for leave to appeal against an arbitral award “must be 
brought within 28 days of the date of the award or, if there has been any arbitral process of appeal or review, of 
the date when the applicant or appellant was notified of the result of that process”. 

 
Paragraph 294 of the DAC Report explained the drafting of section 70(3) of the 1996 Act as follows:- 

 
“The time limit in Clause 70(3) runs from the date of the award, or, where applicable, the date when a 
party was notified of the result of any arbitral process of appeal or review. It has been suggested that 
difficulties might arise if an award is held back by the arbitrators, pending payment by the parties (i.e. 
under Clause 56). It is possible that the time limit in Clause 70(3) will have expired by the time an award 
is released. However, the DAC is of the view that the date of the award is the only incontrovertible date 
from which the time period should run. Any other starting point would result in great uncertainty (e.g. as 
to the exact point at which an award is “released” or “delivered”). Further, any difficulties arising from 
specific circumstances can be easily remedied by way of an extension of time under Clause 79.” 

 
From the above, we can see that section 70(3) of the 1996 Act refers to “the date of award” rather than the date when 
the award is “released” or “delivered” to avoid “great uncertainty”. However, the DAC Report admitted that this might 
create a situation where the time limit would have expired by the time the award is released or delivered, when for 
instance the arbitrator withheld the award pending payment by the parties. In contrast, the Current O.73 r.5(2) uses the 
word “delivered” to replace “made and published”. Bearing in mind that the legislature likely took the DAC Report into 
account when drafting the Arbitration Bill2, they likely intended that the time limit should start to run from the date when 
the award is delivered by the arbitrator without withholding it. 
 
Secondly, the interpretation of Kwan Lee in Po Fat is debatable. As explored above, the learned judge in Po Fat was of 
the view that “delivered” should mean the same as “made and published”, as defined in Kwan Lee. However, Litton VP 
in Kwan Lee implicitly suggested that “made and published” indeed has a different meaning from “delivered”. He cited 
Parker J’s view in The Archipelagos [1979] 2 Lloyd’s Rep 289 and held that “made and published” shall mean when the 
arbitrator informs the parties that the award has been made and is ready for collection (at [52] to [53]). It is worth to 
note his judgment at [53] and [55]:- 

 
“[53] In my judgment, there is no justification for the courts in Hong Kong to give to the same expression a 
different meaning. Where an arbitrator refuses to deliver his award except on payment of the fees demanded by 
him, the parties are not without redress. Pursuant to s21(1) of the Arbitration Ordinance, the court may, on an 

application for the purpose, order the arbitrator to deliver the award to the applicant on payment into court of the 
fees demanded and further order that the fees demanded be taxed.” 

 
Here, Litton VP addressed the concerns of following The Archipelagos, namely that if time starts to run when the 
arbitrator informs the parties that the award is ready, but retains it because there are disputes as to his fees, the time 
limit for applying for leave to appeal might have expired by the time the award is “delivered” to the parties. In that case, 
the parties can ask the Court to order the arbitrator to deliver his award on payment of fees demanded into court, or 

                                                 
2 For example, the Department of Justice in the Report of the Bills Committee on Arbitration Bill for the House 
Committee Meeting on 22 October 2010 indicated that they seek to implement the Report of Committee on Hong Kong 
Arbitration Law issued in 2003 (2003 Report), which made numerous references to the DAC Report. The 2003 Report 
can be viewed at: https://www.legco.gov.hk/yr08-09/english/bc/bc59/papers/bc590728cb2-2261-3-e.pdf 

https://www.legco.gov.hk/yr08-09/english/bc/bc59/papers/bc590728cb2-2261-3-e.pdf
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can simply ask for an extension of time for applying for leave to appeal. Therefore, Litton VP likely had in mind that 
“deliver” means physical transfer of the award by the arbitrator to the parties, an event which is different from and 
happens after the arbitrator informs them that the award is ready for collection. 
 
Therefore, Kwan Lee does not provide a sound basis for ruling that “delivered” under the Current O.73 r.5(2) means the 
same as “made and published” under the Old O.73 r.5(2). In fact, Kwan Lee points against such conclusion. 

 
Conclusion 

 
In view of the tight 30-day time limit for lodging an application for leave to appeal against an arbitral award under the 
Current O.73 r.5(2), the parties must be able to ascertain clearly when that time limit starts to run. The question of 
when is an award “delivered” is crucial. 
 
To summarise:- 

 
(a) Under existing case law, “delivered” under the Current O.73 r.5(2) has the same meaning as “made and 

published” under the Old O.73 r.5(2), so that the time limit for making an application for leave to appeal against 
an arbitral award on a question of law runs from the date when the arbitrator informs the parties that the award 
is ready for collection, with or without the payment of the arbitrator’s fees. 

 
(b) However, we have also examined arguments which suggest that the word “delivered” might have a different 

meaning, namely the physical act of the arbitrator delivering the award to the parties. 
 

The true meaning of “delivered” is crucial, as the possible time gap between (a) and (b) (which is likely caused by 
issues on payment of the arbitrator’s fees) can be longer than the 30-day time limit. If the view in (a) is taken, by the 
time such payment issues are settled, the time limit might have already expired.   
 
Nothing is better than certainty to parties in an arbitration. It would be very helpful if the Court could give further 
clarification on the meaning of the Current O.73 r.5(2). In the meantime, parties should err on the side of caution by 
lodging the application for leave to appeal without delay. 
 
 
 
 

Expert reports within expert reports  
 

Justin Yuen 
 
In a previous article, we reported on the Court of First Instance (CFI) and Court of Appeal judgments in Sun Cheong 
Construction Company Ltd v The Incorporated Owners of King Fu, Ho Fu, Ki Fu & Ka Fu Buildings, [2019] HKCFI 236 
and [2019] HKCA 167. The CFI had held that assessment/survey reports attached to an expert report of a Dr Chan 
were inadmissible on the basis that although leave had been given to adduce the expert report (2015 Order), it had not 
been given to adduce the assessment/survey reports (Reports) attached to it. On appeal to the Court of Appeal, the 
Defendant Incorporated Owners conceded that the Reports were expert evidence and the only question before the 
Court of Appeal was whether leave to adduce the Reports had been granted under the 2015 Order. The Court of 
Appeal overturned the CFI’s decision and ruled that no separate leave was required to adduce the Reports because Dr 
Chan had had personal involvement in the relevant investigations and inspections and preparation of the Reports. The 
Court of Appeal only excluded as inadmissible those parts of the Reports which made reference to infrared testing, 
which was not within Dr Chan’s expertise. On 3 May 2019, the Court of Appeal dismissed the Plaintiff Contractor’s 
application for leave to appeal to the CFA. 
 
Grounds of Contractor’s application for leave to appeal to the CFA 
 
The Plaintiff Contractor sought leave to appeal to the CFA, raising the following questions as questions of great or 
public importance: 
 
Whether as a matter of law leave to call an expert on an issue granted under RHC Order 38, rule 36: 
 
(i) operates retrospectively to permit/include pre-existing expert evidence on the same issue to be adduced at trial 

without the need for separate leave; 
 

mailto:justin.yuen@deacons.com
https://www.deacons.com/news-and-insights/publications/expert-reports-within-expert-reports-and-the-need-for-leave-to-adduce-them.html
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(ii) permits/includes pre-existing expert evidence on the same issue to be adduced at trial without the need for 
separate leave, when the pre-existing expert evidence was constituted by the work of expert(s) other than the 
expert appointed under that leave. 

 
(iii) permits/ includes pre-existing expert evidence on the same issue to be adduced at trial without the need for 

separate leave, when the pre-existing expert evidence was constituted by the work of the other expert(s) with 
the personal involvement on the part of the expert appointed under that leave; 

 
The Plaintiff also sought leave to appeal on the “or otherwise” limb, arguing that the effect of the Court of Appeal 
judgment would be to enable a party to adduce undisclosed pre-existing expert evidence, thereby taking the other party 
by surprise, facilitating the proliferation of uncontrolled expert evidence and promoting unfairness. 
 
Court of Appeal declined to grant leave to appeal to the CFA 
 
The Court of appeal refused to grant leave to appeal to the CFA, holding:- 
 

• Properly understood, the effect of the Court of Appeal judgment was not to give carte blanche to a party to adduce 
retrospective expert evidence at trial, without reference to the other party or the court.    

• There was no substance in the complaint that the Court of Appeal’s finding of Dr Chan’s personal involvement 
was “imprecise” and “unspecified”. This went to the quality and weight of the expert evidence (yet to be decided 
by the trial judge) and not its admissibility.    

• This was an interlocutory appeal on a procedural issue and concerned case management powers and it was 
therefore only in rare and exceptional cases that leave to appeal to the CFA would be granted. This was not a rare 
or exceptional case. 

• Question (i) above was so widely framed that it did not reflect the Court of Appeal judgment. 

• Questions (ii) and (iii) above were case and fact specific and did not qualify as questions of great general or public 
importance.  

 
As for the “or otherwise” limb, there was no “procedural lacuna”. The precise formulation of expert directions is a matter 
to be decided upon by the court at first instance in the exercise of its case management powers, to cater for the 
particular circumstances of the case. As regards the argument that the Court of Appeal judgment would enable a party 
to adduce undisclosed pre-existing expert evidence thereby taking the other party by surprise, this had no substance 
here. The Reports had been disclosed to the Plaintiffs and the experts’ joint statement and each party’s expert report 
had been prepared with knowledge of the Reports. 
 
 

Must disciplinary tribunals give reasons for their decisions?  
 

Joseph Chung 
 
In Lok Man Fai Felix v Architects Registration Board [2019] HKCA 405, the Court of Appeal (CA) was faced with an 
appeal against a disciplinary decision made by an Inquiry Committee of the Architect Registration Board (ARB), for 
which no reason was given.   
 
Background 
 
The Appellant was found guilty of 10 complaints against him by an Inquiry Committee of the ARB after disciplinary 
hearings under the Architect Registration Ordinance (ARO) (the Decision). The Appellant appealed against the 
Decision, his main ground being that no reason had been given for the Decision.  
 
The Respondent argued that the CA should direct the Inquiry Committee to give reasons or remit the case back to the 
Inquiry Committee without determining the appeal.   
 
The Appellant argued that once found that no reason had been given for the Decision, the case should be remitted and 
heard by a differently constituted Inquiry Committee. 
 
Decision 
 
The CA allowed the appeal and remitted the case to a differently constituted Inquiry Committee. 
 
First, the CA recognised that it had no power to direct the Inquiry Committee to give supplemental reasons for its 
decisions. Where the relevant statutory regime expressly or by necessary implication prohibits such course to be 
adopted, the court cannot disregard that prohibition. The ARO is an example of a statutory regime with such prohibition 

mailto:joseph.chung@deacons.com
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by necessary implication. The ARO provides for a two-tier process for the making of disciplinary orders, whereby the 
decision of an Inquiry Committee, including their findings, must be confirmed by a Review Committee. It follows that the 
Inquiry Committee must give reasons at the time when they forward their decision to the Review Committee, so that the 
latter can properly perform their review function. 
 
Second, even assuming that the CA had the power to direct the Inquiry Committee to give supplemental reasons, such 
discretion should not be exercised in the present case because:- 
 
(i) There had been a long lapse of time since the disciplinary hearing and there was a high risk that the members 

could not recall the reasons for reaching their findings; 
(ii) The reasons that the Inquiry Committee must give are reasons given at the time when they made the Decision, 

not reasons given afterwards, so as to minimise the risk of ex post facto reasoning; 
(iii) This was a case where no reason was given at all, which created a real risk that the supplemental reasons 

would be a reconstruction of proper reasons for the Decision; and 
(iv) Since the ARO requires reasons to be given at the time of the Decision, failure to do so will likely render the 

Decision unlawful. 
 
Finally, the CA reminded members of disciplinary boards generally of the benefits of giving reasons for their decisions, 
citing Li CJ’s observations in Oriental Daily Publisher Ltd v Commissioner for Television and Entertainment Licensing 
Authority (1998) 1 HKCFAR at 279:- 
 
(i) It ensures that any decision is made on proper grounds; 
(ii) It assists in demonstrating to the parties that the tribunal has carried out its task properly and would enable them 

to decide the appropriate course of action, and also provides guidance to the community in the future; 
(iii) It will promote and enhance consistency in decisions; and 
(iv) It will demonstrate to the community that the tribunal is functioning properly and engender public confidence. 
 
This is especially so in disciplinary proceedings given their serious consequences. 
 
Comments 
 
Disciplinary tribunals are often constituted by laymen, without the assistance of legal practitioners. As a result, there 
are instances where tribunals give disciplinary decisions without any reason at all. Lok Man Fai Felix suggests that this 
alone is fatal to the legality of such decisions. 
 
For some tribunals, for example, the Appeal Tribunal under the Buildings Ordinance, the chairman must be legally 
qualified. For those without such requirement, it would be prudent for the tribunal to seek assistance from legal 
practitioners to act as the legal assessor for their proceedings. This should also increase public confidence in those 
tribunals. 
 
 
 
 

Court of Appeal refuses further stay of enforcement of 

arbitral award 
 

KK Cheung 
 
In our previous article, we reported on the judgment in Baosteel Engineering & Technology Group Co. Ltd. v. China 
Zenith Chemical Group Ltd, HCCT 7/2018, whereby the Court of First Instance (CFI) refused to extend a temporary 
stay of enforcement of a Mainland arbitral award in Hong Kong. On 9 April 2019, the Court of Appeal upheld that 
decision, holding that the granting (or refusal) of a stay of execution involves the exercise of discretion and the Court of 
Appeal will only interfere with such if the judge below made errors in principle or exercised the discretion in a manner 
that was plainly wrong, which was not the case here. The decision reflects the Hong Kong Courts’ pro-enforcement 
approach and its stance that a successful party to arbitration proceedings is entitled to have their award enforced 
without delay and are likely to suffer prejudice if enforcement is delayed.        
 
To recap, the Plaintiff (BS), a Mainland company, had obtained an arbitral award (Award) against the Defendant (CZ), 
a Hong Kong listed company. The CFI granted BS leave to enforce the Award in Hong Kong. Subsequently, upon CZ’s 
application, the CFI granted a temporary stay of enforcement of the Award for 6 months, on the condition that CZ pay 
into court the principal amount of the Award, RMB20 million (Stay Decision). The temporary stay was sought and 
granted on the basis that HH (CZ’s 90% subsidiary on the Mainland) had a cross-claim against BS for damages in 

mailto:k.k.cheung@deacons.com
https://www.deacons.com/news-and-insights/publications/hong-kong-court-grants-temporary-stay-of-enforcement-of-arbitral-award.html


 

9 
 

 

 

 

respect of defective and unfit designs provided by BS, pursuant to a separate agreement between HH and BS, not 
connected with the arbitration award, for works to be carried out by BS for the Project (Project Defects Claim). The 
Project Defects Claim was being litigated in a Mainland Court, where HH had advanced a claim of RMB 32.97 million 
against BS. 
 
CZ applied to the CFI for an extension of the stay for a further 3 months. The CFI refused the application on the basis 
that CZ was unable to show that a judgment would be handed down by the Mainland Court in the foreseeable future 
and there was no reason why BS’s rights should be further delayed; further, any set-off could only be raised by HH 
(Extension Decision). The CFI also refused to grant CZ leave to appeal against the Extension Decision and so CZ 
applied to the Court of Appeal for such leave on the following grounds:- 
 
(1) The CFI Judge had failed to have regard to various matters, including the alleged concrete timetable of the 

handing down of the Mainland Court decision, the lack of material prejudice to BS, the substantial prejudice to 
CZ, the relationship between CZ and HH, the inter-relationship between BS’s arbitral claim and the Mainland 
proceedings, the amount of the counterclaim against BS in the Mainland proceedings as compared to the Award 
and that the judgment in the Mainland proceedings could provide a defence against the enforcement of the 
Award.  

 
(2) The CFI Judge had wrongly placed excessive reliance on the fact that there would be a further 12 months from 

the conclusion of the Mainland trial to the handing down of the Mainland judgment, which was not supported by 
evidence. 

 
On 9 April 2019, the Court of Appeal dismissed the application for leave to appeal, holding: 
 

• The granting (or the refusal) of a stay of execution involves the exercise of the Court’s discretion and it is well 
established that the Court will only interfere with the exercise of such discretion if the judge made errors in 
principle or exercised the discretion in a manner that was plainly wrong. CZ had failed to satisfy the Court of 
Appeal that there was any reasonable prospect of success in the intended appeal. 
 

• The CFI Judge was clearly appraised of the circumstances of the case. She was the judge who granted leave to 
BS to enforce the Award in Hong Kong in the first place. It was clear from the Stay Decision that she had taken 
into account the matters referred to at (1) above. The weight to be attached to such matters are matters for the 
judge. It was perfectly open to the judge to attach much less weight to those matters (some 6 months since the 
Stay Decision) when she refused to extend the stay.  

 

• The CFI Judge was entitled to conclude that CZ had failed to demonstrate that a judgment of a competent 
authority would be handed down within “the fixed foreseeable future”. The CFI Judge’s exercise of discretion 
could not reasonably be argued to be flawed.   

 

• The finely balanced Stay Decision could not pre-empt the CFI Judge’s exercise of discretion in determining the 
Extension application.  

 

• There was no reasonable argument to suggest that BS would suffer no prejudice. As the CFI Judge rightly 
pointed out, BS was entitled to have the Award enforced without any delay. Even if a judgment were obtained in 
HH’s favour in the Mainland Proceedings, it could not be a defence to the Award. At the time of the Award, it 
was (and still was) a mere unliquidated claim by HH, not CZ. 

 

• There was no basis to suggest that it was plainly wrong for the CFI Judge to exercise her discretion in refusing 
to extend the stay. CZ had failed to establish a reasonable prospect of success in the intended appeal. Nor was 
there any other reason in the interests of justice that the intended appeal should be heard. 

 
 

 

Partner, Joseph Chung, gains SICC admission 
 
We are pleased to announce that partner, Joseph Chung, has been granted admission to appear in the Singapore 
International Commercial Court (SICC). The SICC was established in 2015 to complement Singapore’s arbitration 
landscape and to provide an additional option for commercial dispute resolution in the region. It is a division of the 
Singapore High Court and part of the Singapore Supreme Court. Its panel of judges comprise both Singapore High 
Court and Court of Appeal judges and eminent international judges including the Rt Hon Madam Justice Beverly 
McLachlin, the Rt Hon Lord Neuberger of Abbotsbury (both of whom are Non-Permanent Judges of Hong Kong’s Court 
of Final Appeal) and former Hong Kong High Court Judge, Professor Anselmo Reyes, who was for periods in charge of 
the Construction and Arbitration, Admiralty and Commercial Lists, respectively.   
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The SICC has jurisdiction to hear actions that are “international and commercial in nature”, where the parties have 
submitted to the SICC’s jurisdiction under a written jurisdiction agreement. It may also hear cases transferred to it from 
the Singapore High Court.   
 
Joseph has been granted full registration, which means that he can represent a party in proceedings before the SICC 
and any appeal from such proceedings to the Singapore Court of Appeal and can advise, prepare documents and 
provide any other assistance in relation to such proceedings or appeals.     
 
Joseph’s admission to the SICC is recognition of Joseph as an established advocate. Last year, Joseph became a 
Solicitor Advocate. His admission to the SICC will further enhance Deacons’ cross-border dispute resolution 
capabilities.   
 
 
 

Stanley Lo joins Deacons’ Construction team as a 

Consultant  
 
Stanley Lo joined Deacons’ Construction team in April 2019.  Stanley is a Chartered Quantity Surveyor and Chartered 
Construction Manager, as well as a solicitor. Stanley has worked in the construction industry for more than 37 years, 
for reputable developers, consultants and contractors on building and other infrastructure projects across Asia. Our 
construction practice now has 3 partners, 1 consultant and 5 associates. 
 
 
 
 

Recent publications  
 
China upgrades its national standard on personal data protection  
 
Ascendancy of China’s Intellectual Property protection regime 
 
 
  
 
 
 

Whilst every effort has been made to ensure the accuracy of this publication, it is for general guidance only and should not be treated as a substitute  

for specific advice. If you would like advice on any of the issues raised, please speak to any of the contacts listed.  
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  Want to know more? 

KK Cheung 
k.k.cheung@deacons.com 
+852 2825 9427 
 
Justin Yuen 
justin.yuen@deacons.com 
+852 2825 9734 

Joseph Chung 
joseph.chung@deacons.com 
+852 2825 9647 
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